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WENER, Circuit Judge:

Def endant - Appel l ants Tommy Sinpson and Paul MIlls were
convicted of conspiracy to manufacture, and possession with the
intent to distribute, 500 grans or nore of nethanphetam ne. On
appeal, they contest the district court’s six-level sentence
enhancenment under 8§ 2D1.1(b)(5)(C) for causing a substantial risk
of harmto the life of a mnor. W are convinced that the district
court erroneously applied the six-1evel enhancenent to Paul MIIs’s
sentence because there was neither evidence of the presence of a
m nor during MIIs’s participation in the conspiracy, nor evidence
indicating that danger to a mnor was reasonably foreseeable to
him W therefore reverse and remand for re-sentencing MIIs on

this issue. We affirm the district court on all other issues



raised by defendant-appellants, and therefore affirm each
appel l ant’ s conviction and Sinpson’s sentence.’
.  FACTS AND PROCEEDI NGS

Paul MIIls supplied at |east eighteen (18) 150-pound tanks of
anhydrous ammonia to nethanphetam ne cooks in the Dallas area
bet ween April 2000 and April 2001. Twelve (12) of these tanks went
to Jerry Baldwin, the alleged ring-leader of the nethanphetam ne
manuf act uri ng conspiracy. MIlls personally delivered tanks of
amoni a to Bal dw n and hel ped himstore it in a hidden conpart nment

of a | ocked shed in the backyard of Baldw n’s residence. Baldwn

'n his brief to this Court, Sinpson argued that the district
court erred by applying the 2001 Sentencing CGuidelines instead of
the 2000 version. At oral argunment, however, Sinpson’s counse
expressly conceded the frivolousness of this argunent. After
briefing, Sinpson attenpted to adopt both of MIIs's briefs in
their entirety. Were, as here, the Sentencing Cuidelines |egal
i ssue has underlying facts that differ between the parties, we
cannot allow Sinpson to adopt MIIs's chall enges pursuant to Fed.
R App. P. 28(i). United States v. Solis, 299 F. 3d 420, 447, n.90
(5th Gr. 2002) (finding that sentencing challenges cannot be
adopted wunder Rule 28(i), particularly <challenges to the
application of the Sentencing Guidelines, because they are fact-
specific”); United States v. Mrrow, 177 F.3d 272, 302, n.3 (5th
Cir. 1999) (sane). Even if we were to allow Sinpson to adopt the
| egal argunents of MIIs’s sentencing challenge, the record clearly
denonstrates that (1) Sinpson was actively involved in the
met hanphet am ne production until the end of the conspiracy, (2) he
lived in Baldwi n’s house until that time, and (3) he hel ped take
care of Baldwin and Quinby' s infant child. Thus, the danger to a
m nor was certainly foreseeable to Sinpson. Finally, during oral
argunent Si npson contended for the first tine that we should find
that the district court conmtted plain error in applying the six-
| evel enhancenent to Sinpson, because a child s close proximty to
a met hanphet am ne | aboratory should be insufficient to trigger the
enhancenment provi sions. Because we generally do not consider
points raised for the first tine at oral argunent, see United
States v. Uloa, 94 F.3d 949, 952 (5th Gr. 1996), and because of
t he reasons articulated infra, we decline to adopt Sinpson’s overly
narrow i nterpretation of the six-Ievel enhancenent provision. As
a result, the record firmy supports application of 8§
2D1. 1(b) (5) (O’ s six-1evel enhancenent to Sinpson’s sentence.
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produced t he net hanphetam ne in a recreational vehicle (RV) next to
his house, and MIIls apparently w tnessed this methanphetam ne
production on at | east one occasion.

The conspiracy ended when police and DEA agents raided
Bal dwi n’ s house on May 24, 2001. Baldwi n and Sinpson were in the
shed in the backyard starting to manufacture methanphetam ne when
the police executed their search warrant. A Dallas Police
Department officer testified that when they conducted the raid they
found Baldwin's wife, Patty Quinby, in the house, which was
saturated with the snell of ammonia. Wth her was their infant
daughter, who was less than 30 days old. Regarding a search
conducted subsequent to the May 24 search, a DEA agent testified
t hat he di scovered three tanks of ammoni a i n the hi dden conpart nent
of the backyard shed.

Despite the presence of ammoni a tanks in Baldw n's shed after
May 24, the evidence nmakes clear that MIIs’s participation in the
conspiracy ceased no later than April 11, 2001. A wiretap and
surveillance of Bal dwi n’s honme began on or about that date, but DEA
agents testified that MII|ls participated in none of the calls, and
was not observed by the surveillance canmeras during this phase of
the investigation. Baldwin hinmself testified that he had been
unable to contact MIIs after the beginning of April, presumably
because MIIs had taken an advance paynent from Bal dwi n but had
failed to deliver any anmmoni a thereafter.

Baldwin also testified that, in addition to his newy born

daughter, he is the father of several other children, including a



six-year old; and transcripts of two phone conversations
substantiate this testinony.? There is no direct evidence,
however, that the six-year old or any child other than the newborn
was living in Baldwn's house, or had even visited the house
during the termof MIIs’ s involvenent in the conspiracy. Neither
is there any evidence that MI|s had encountered Qui nby personally,
t hat he was aware of her pregnancy, or that he knew of the birth of
her and Bal dwi n’ s daught er subsequent to his last participation in
t he conspiracy.
1. ANALYSI S

A STANDARD OF REVI EW

We review the district court’s interpretation or application
of the Sentencing CGuidelines de novo, but review factual findings
for clear error.®> “As long as a factual finding is plausible in
light of the record as a whole, it is not clearly erroneous.”?
B. MLLS S SENTENCE ENHANCEMENT UNDER § 2D1.1(b)(5) (0

The Sentencing CGuidelines (the *“Cuidelines”) contain two

rel ated enhancenent provisions that are potentially applicable to

The government filed a motion to supplement the record
shortly before oral argunment in this case, which consisted of
transcripts of two tel ephone conversations between Bal dwi n and
Quinmby. We inplicitly granted this notion when we consi dered the
content of the nmotion in connection with oral argunent. Although
the district court accepted into evidence the CDs on which these
conversations were recorded, their content was never explicitly
considered by the sentencing court. Moreover, we find them
insufficient to show that the presence of a mnor was reasonably
foreseeable to MIIs.

*United States v. Huerta, 182 F.3d 361, 364 (5th Cir. 1999).
‘Id.




t he net hanphetam ne offense at issue here: (1) 8§ 2D1.1(b)(5)(B)
which specifies a three-level enhancenent for <creating a
“substantial risk of harmto (1) human life other than a life
described in subdivision (C); or (I1) the environment;”° and (2) 8§
2D1. 1(b) (5) (C) which specifies a six-level enhancenent for creating
a “substantial risk of harm to the |ife of a mnor or an

i nconpetent.”®

If the facts support applying both provisions, only
t he greater enhancenent applies.

According to the Cuidelines’s comentary, courts “shall”
consider four factors in determning whether either of these
enhancenments apply: (1) the quality of chem cals and substances
found at the | aboratory, and the manner in which they were stored;
(2) the manner in which these materials were disposed, and the
likelihood of release of such toxic substances into the
environment; (3) the duration of the offense and extent of the
manuf acturing operation; and (4) the location of the |aboratory
(whether in a residential or renote area) and the nunber of human

lives placed at substantial risk of harm’

These factors do not indicate, however, the quantity of

®United States Sentencing Guidelines Manual (“USSG Manual”) §
2D1. 1(b) (5) (B) (2002).

®USSG Manual § 2D1.1(b) (5) (0.

'USSG Manual § 2D1.1, cnt. n. 20. In a Rule 28] letter filed
April 18, 2003, the governnent drew attention to a recent Sixth
Circuit case analyzing 8§ 2Dl1.1(b)(5)(B) and applying the factors
i sted above to conclude that the three-level enhancenent appli ed.
United States v. Layne, 324 F.3d 464, 468-71 (6th Gr. 2003)
Layne, however, did not discuss the six-level enhancement of §
2D1. 1(b)(5)(C) that we address today.
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evidence that is necessary to distinguish subsection (B) from
subsection (C). For exanple, the fourth factor, which is the one
nost relevant to our inquiry, only instructs courts to consider how
many lives are at stake and whether the lab is in a residentia

area. Finding that |lives are endangered, however, does nothing to
di stinguish the three-level enhancement for causing a substantial

risk to any human life fromthe six-|level enhancenment for causing
a substantial risk to the life of a mnor.

Presumably, to nerit the greater enhancement of subsection
(©, it also would be necessary to establish specifically that at
| east one of the lives at risk is that of a mnor or an
i nconpetent, not just |ives of human beings generally. Oherw se,
if the applicability of the six-level enhancenent were triggered
simply by evidence of endangernent to human lives, it would
potentially nmake superfluous the three-level enhancenment, which
woul d be applicable on the basis of the exact sane evidence. To
give effect to the Sentenci ng Comm ssion’s purpose in two different
enhancenment provisions for the dangers caused by nethanphetam ne
production, we mnust conclude that the six-level enhancenment of
subsection (C) has to be based on specific evidence of a risk of
harmto at | east one mnor or inconpetent.

The Pre-Sentence Report (“PSR’), on which the district court
relied in applying the enhancenent, took the position that MIIs
participated in the conspiracy fromApril 2000 until its final day,
May 24, 2001, and recommended 8 2D1.1(b)(5)(C’'s six-Ilevel

enhancement because MIIls “was involved in a jointly undertaken



crimnal activity with Jerry Baldwin and Patricia Arlene Quinby
t hat endangered the life of a mnor,” specifically *“cook[ing]
nmet hanphetam ne in or near their residence, endangering the lives
not only of unsuspecting neighbors, but the codefendants’ |nfant
child” (enphasis added). In neither the PSR nor the transcript of
the sentencing hearing is there nention of any other mnor. The
PSR and the district court relied entirely on the Bal dwi ns’ newborn
daught er.

On appeal, the governnment reverses its earlier district court
position, arguing for the first tinme that the enhancenent of
MI1ls s sentence was proper because (1) MIIs’s delivered anhydrous
amoni a to homes in residential areas and (2) Bal dw n, who received
twelve of the tanks of amonia from MIls, was the father of
another mnor child in addition to the infant named in the PSR
The governnent conceded, however, that the infant was born after
MIls stopped dealing with Baldwin, and that no other child was
consi dered by the probation departnent in preparing MIIls’ s PSR or
by the district court in sentencing him

Nei ther the governnent’s contentions nor the PSR s factua
conclusions are sufficient to prove the presence of a mnor while
MIIl was involved. First, although Baldwin testified that he is
the father of a six year old, there is no record evidence that this
child was present during the period of MIIs’s invol venent, and t he
avai |l abl e evi dence strongly suggests that this child never |ived at
Bal dwi n’ s residence during the relevant period. Even though two

t el ephone conversation transcripts proffered by the governnent



after sentencing indicate that a young child of Baldw n’'s naned

Brittney was present at his house, these conversations took place
well after MIIls’ s participationin the conspiracy ended, and their
substance confirns that even then Brittney was not living at
Bal dwi n’ s house. ® The PSR never nentions this child in its
findings, and there is no indication that the district court was
awar e of or considered the presence of this childinits sentencing
calculus. There is sinply no clear evidence that this child was
ever present during the period of MIIs' s involvenent in the
conspi racy.

Furthernore, despite the PSR s conclusional statenent that
MIls participated in the conspiracy until My 24, 2001, there is
asurfeit of testinonial evidence that MIIs’'s contact with Bal dwi n
had ceased altogether weeks before the birth of Quinby and
Bal dwi n’ s baby. Baldwin testified that he had been unable to
contact MIls at any tinme during the six weeks precedi ng the May 24
end of the conspiracy, and | aw enforcenent officers confirmed that
MIls was not identified as a participant on either the wire taps
or the surveillance canera during their entire investigation, which
began on April 10, 2001. Absent any evidence to the contrary,
MIl's total absence of contact with the conspiracy or the

conspirators is sufficient to confirm that he had stopped

8 The conversations took place on May 12 and 20, 2001, at | east
a nmonth after MIls's stopped delivering tanks to Baldwin's

resi dence. The conversations also contain references strongly
suggesting that Brittney did not live at the house. Patty Qui nby,
Baldwin’s wife, stated that Brittney “don’'t go back until five

[pM,” and “she’s only here for the weekend.”
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delivering ammonia to Baldwn well before the birth of Baldwin's
baby.

It is true that, in the context of jointly undertaken crim na
activity, Baldwn and Quinby’'s actions in furtherance of the
conspiracy could be inputed to MIIs for purposes of gquilt in the

conspiracy. In contrast, for sentencing purposes, the Cuidelines

specify that base offense levels and specific offense

characteristics nust be determ ned on the basis of “all reasonably

foreseeable acts and omnissions of others in furtherance

of ...jointly undertaken crimnal activity.”®

The comrentary tothis
section explains further that “a defendant is accountable for the
conduct (acts and om ssions) of others that was both: (i) in
furtherance of the jointly undertaken crimnal activity; and (ii)
reasonabl y foreseeabl e in connectionwith that crimnal activity.”*
Thus, the acts of the <co-conspirators after MIls ceased
involvenent in the conspiracy may not be inputed to him for

sent enci ng pur poses unl ess such acts were reasonably foreseeable. ™

USSG Manual § 1B1.3(a)(1)(B)(enphasis added).
“d. cnt. n.2.

“The probation officer apparently contacted the Sentencing
Conmi ssion and reported that he was informed that specific offense
characteristics, such as this six-level enhancenent, should be
applied to all participants in a conspiracy regardless of their
rol e. On the basis of this conmunication, the district court
applied the six-level enhancenent to MIIs. Such second- hand
communi cati on between a parole officer and soneone on the staff of
the Conmi ssion is inconpetent authority and neither supports the
sentenci ng court’s decision nor binds us. Furthernore, the advice
itself does not necessarily conflict with our interpretation. W
only conclude that, in accordance with the G@Quidelines, the
circunstances neriting the enhancenment first nust be reasonably
foreseeable to a participant in a conspiracy.
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Because the Cuidelines are <careful not to attribute
unf or eseeabl e acts of co-conspirators to a defendant for sentencing
purposes, this sane approach nust apply to the even nore
i ndi vidualized task of sentence enhancenent. If acts taken in
furtherance of a conspiracy cannot be attributed to a defendant
unl ess they are reasonably foreseeable to him surely the discrete
conditions in which such acts occur should not be attributed to the
def endant unl ess they too were reasonably foreseeable to him

In the i nstant case, not only is the record devoid of evidence
of any mnor’'s presence during the span of MIls' s active
involvenent in the conspiracy, but there is also a dearth of
evi dence to support the conclusion that MIls coul d have reasonably
foreseen that his participation would endanger the life of a
particular mnor. To survive, such an enhancenment would require a
showing either that MIls knew Baldwin's wife was pregnant and
nearing delivery or that he could have reasonably foreseen that an
infant or a child would be present in the house. But it was
i npossi ble that MIIs could have foreseen that the infant woul d be
present during his period of involvenent, because Baldwin's wfe
had not yet had the child. Neither is there clear evidence that
Baldwin’s other child was living at the house during MIIs’s
i nvol venent, or even that she had been a visitor in the house when
he made a delivery. |Indeed, the tel ephone transcripts provided by
the governnent only appear to establish that this older child
visited the home on weekends in My 2001, after MIIs’'s

participati on had ceased.
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Furthernore, the governnent failed to adduce any evidence to
indicate that MIls could have known that Baldwin's wife was
pregnant and woul d soon bear a child. As noted, MIls nerely
delivered tanks of ammonia to Baldwin and helped him store the
tanks in a shed in the backyard of the property. Although there is
evidence that MIIs wi tnessed the production of nethanphetam ne on
one occasion, that took place in an RVin proximty to the house,
not in it. There is no evidence that on any of these occasions
MIls ever interacted with Baldwin’'s wife or was ever in Baldwin's
house.

In contrast, the substantial risk of harm that MIls was
causing to human |life generally was reasonably foreseeable to him
Baldwi n’s property to which MIIls repeatedly delivered tanks of
ammonia was located in a residential neighborhood, so he was
endangering Bal dw n’ s i medi ate nei ghbors. It was al so reasonably
foreseeable to MIls that Baldwin's use of this amonia to
manuf act ur e net hanphet am ne woul d endanger the |ocal environnent.
As aresult, 8 2D1.1(b)(5)(B)’s three-Ievel enhancenent woul d have
been sustai nabl e under these factual circunstances.

To summari ze, MIIls had stopped delivering ammonia to Bal dwi n
weeks before his and Quinby’'s daughter was born and before any
other child was shown to have been present. There is no record
evi dence suggesting that MIls could have reasonably foreseen the
presence of children in Baldw n's house, the RV, or the shed.
Because, for sentencing purposes, MIls is only responsible for

t hose acts of Quinby and Bal dwi n’s that were reasonably foreseeabl e
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to him he only nmerits sentence enhancenent if the conditions
necessary for enhancenent were al so reasonably foreseeable. There
is no suggestion in the record that MIIs ever interacted wth
Qui mby or entered Bal dwin’s house during his participation in the
conspiracy. Consequently, it was not reasonably foreseeable to
MIIs that his participation could constitute a substantial risk of
harmto the Iife of any particular, identifiable m nor.
[11. CONCLUSI ON

For the foregoing reasons, we reverse the sentencing court’s
assessnment of the six-level enhancenent in calculating MIIls’s
sentence, and we vacate MIIs’s sentence. We affirm all other
rulings of the district court.
AFFIRVED in part; REVERSED in part; MIIs's sentence VACATED, and

t he case REMANDED for resentencing MIIs.
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